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ED NAvH RD
Deci ded February 4, 2000

Appeal froma decision of the Glifornia Sate Gfice, Bureau of Land
Minagenent, declaring the Sn Semilla #1 and the Apache Ganyon #1 | ode
mning claing null and void ab initio. CAMC 37840, CAMC 37841.

St asi de and renanded.

1

Mning Gains:. Lands Subject to--Sate Gants

Land whi ch has been conveyed to a state wthout a
reservation of mnerals to the Lhited Sates i s not
avai |l able for the location of mning clains, and a
mning cla mlocated on such land after it is so
conveyed is null and void ab initio. The |locator of
alode mning claimpartly | ocated on school grant

| ands acquires no surface or mneral rights for that
portion of the clains. However, where the record is
uncl ear as to the exact situs of the claimon the
ground and the claimnay partially cover |and which
is opento mneral entry, the case wll be renanded
to BLMto first determne the location of the clam
and then to adjudicate the clai maccordingly.

Mning Gains: Lands Subject to--School Lands:
General ly

The validity of alode mning cla mlocated
partial |y on school grant |ands depends on whet her
the discovery point is on |land open to mneral

| ocat i on.

APPEARMNCES  Ed Nazelrod, Baker, Galifornia, pro se.

A N ON By CEUTY (H B ADMN STRAT VE JUDEE HRR' S

Ed Nazel rod has appeal ed froman April 25, 1995, decision of the
Glifornia Sate Gfice, Bureau of Land Minagenent (BLM, declaring his Sn
Sl la #1 and Apache Ganyon #1 (CAMC 37840 and CAMC 37841) | ode mini ng
claing nul and void ab initio for the reason that the | ands were cl osed to
mneral entry on the dates of attenpted | ocation.
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The initial location notices for both clains were filed wth BLMon
Sptenber 24, 1979. The notice for the Sn Semnlla #1 clai mdescribes the
site of locationas sec. 36, T. 16 N, R 9 E, San Bernardino Mrid an
(BV). That claimwas |ocated on February 7, 1975. The initial |ocation
notice for the Apache Ganyon #1 states that the claamis insec. 31, T. 16
N, R 1I0E, SBM This notice states that the di scovery nonunent is
situated about "100 ft. Vést - 20 [degrees] south of LB.M# 84 and 350 yards
north west of the old Toltec Mne." The Apache Ganyon #1 was | ocated on
Decenfer 6, 1975. 1/

h Septenber 14, 1992, anended | ocation notices for both clains were
filed wth BLM The nap submtted wth the anended | ocati on notice for the
Sn Semnlla #1 depicts that claimas atriangular clamin the El/ 2 of sec.
36, T. 6 N, R 9E, juttingintothe W2 of sec. 31, T. 16 N, R 10 E,
SBM It describes the clamas located "275 yards south of USL M 84 and
bordering the Toltec and Aztec | odes on the North S de, the Gounsel or | ode
on the East and the Bonanza #1 | ode on the South Sde, formng a triangul ar
clam"

The nap for the Apache Ganyon #1 cl aimshows that clai mstradding the
section line between sec. 36, T. 16 N, R 9E, andsec. 31, T. 16 N, R
10 E, SBM The claimis drawn in a rectangul ar fashion wth approxi nat el y
V4 of its areainthe NEUV4 of sec. 36 and 3/4 in the N¥/ 4 of sec. 3L
The noti ce describes the Apache Ganyon #1 cl ai mdi scovery nonunent as "about
100 ft. Southwest of LB.M84."

BLMs decision states as fol | ows:

The anended | ocation notice for the Sn Semlla #1 | ode
mni ng clai m(CAMC 37840) describes the claimas being a
triangular claminthe E/2 of sec. 36, T. 16 N, R 9 E, and
W2sec 31, T. 16 N, R 10 E, San Bernardino Mridian (B
bordering the Toltec and Aztec | ode mining cla ns on the north.
The anended | ocation notice for the Apache Ganyon #1 | ode mini ng
clai m(CAMC 37841) describes the claimin the NELV/4 of sec. 36,
T 16 N, R 9E, and NW/4 sec. 31, T. 16 N, R 10 E, SV
bordering the Toltec and Aztec | ode mining clains on the south
si de.

1Y Thefilecontains aUS Geological Survey nap filed wth BBMon Sept.
24, 1979. The Sn Senmilla #1 claimis drawn on that nap as |l ocated entirely
wthin sec. 31. The Apache Ganyon #1 claimis al so shown al nost conpl etely
wthin sec. 31, only atiny corner projects into sec. 36. Asofiled wth
B.Mon Sept. 24, 1979, was a hand-drawn sketch nap. It depicts the patented
Toltec and Aztec | ode mining clai ns as sandw ched bet ween the Apache Ganyon
#1 claimon the north and the Sn Sella #1 claimon the south. A sec.
36/sec. 31 section line is not shown on the draw ng.
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The official records of this office showthat the Toltec
and the Aztec | ode were patented as part of Mneral Survey 3992
under Patent Nunfber 38329. The Master Title Hat for T. 16 N,
R 9 E SBM shows the Toltec | ode and the west half of the
Artec lode of MS 3992 in sec. 36. Thus the the records of
this office showthat the Sn Semlla #1 | ode and Apache Ganyon
#1 lode are located only insec. 36, . 16 N, R 9 E, SBM
The records al so showthat the remaining land in sec. 36,
outside the patented mning clains, is Shool Gant |and.
Rursuant to the Act of Mrch 3, 1853, title to school grant
lands vest[s] in a state upon approval of an approved survey of
that section. The survey of section 36 was approved July 1,
1958. School Gant lands are wthout a reservation of mneral s
tothe Lhited Sates. Therefore, the lands were closed to the
location and entry of mning clains on the day the Survey of
section 36 was approved and renai ned cl osed on February 7, 1975,
and Decenber 6, 1975, the dates of attenpted | ocation.

Nazel rod explains in his notice of appeal that when he originally
filedthe Sn Semlla #1 claimhe relied on the "Assessor's Parcel Mp," San
Bernardino Qunty, Glifornia. That nap, Nazelrod asserts, showed the
triangular parcel (Sn Semilla #1) in both secs. 36 and 31. Nazelrod states
that he located the claimin reliance upon infornation recei ved fromcounty
personnel to the effect that the parcel was available for |ocation.

Nozel rod states that his original discovery point of the Sn Semlla
#1 claam"lies wthin sec. 31." Nazelrod requests the right to relocate the
part of the Sn Semlla #1 wiich lies in sec. 31, wich he asserts contai ns
hi s di scovery point, and abandon that part of the claimwthin sec. 36.
Nozel rod states that the Apache Ganyon #1 claim”is, and al ways has been,
entirely wthin Sec. 31," as shown on the nap acconpanying his origi nal
filing.

The file contains three copies of old plats depicting the Toltec,
Aztec and Mntezuna | odes (MS 3992), and the Bonanza and H nal aya | odes
(MS 38994 insecs. 3l and 36. 2/ Anorth-south towshi p Iine has been
added to these plats in what appears to be red ball point pen. The line
divides the Aztec | ode approxi nately two-fifths/three-fifths between secs.
31 and 36 and places USL M No. 84 wthin sec. 31. Hnd drawn in orange
pencil on the plat depicting the Toltec, Aztec, and Mntezuna | odes are
shaded areas representing Nazelrod' s clains and placing themwthin sec. 36.

2/ These plats bear General Land Gfice stanps dated My 14, 1910, and My
12, 1916, certifying themas true copies of the official survey of the | ands
on which the clains are situated
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BLMs naster title plats (current to Decenber 8, 1993) of partially
surveyed T. 16 N, 5. 9 and 10 E, SBM showthe boundaries of patented
MS 3992 and 38%9A situated in secs. 31 and 36. Wiile sec. 36 is patented
tothe Sate of Glifornia, sec. 31is not. These naster title plats do not
show Nazelrod' s claing, nor USL M No. 84, alocation reference for those
cl ai ns.

[1, 2] According to BLM wth the exclusion of mneral survey |ands,
sec. 6inT. 16 N, R 10 E, BV was part of a school grant, title to
which vested in the Sate of Glifornia, on July 1, 1958 See Act of Mrch
3, 1853, ch. 145, 10 Sat. 244. |If Nazelrod' s clains were, in fact, |ocated
insec. 36, . 19S, R 10E, BV then BMproperly decl ared the clai ns
null and void ab initio because that |and was conveyed to the Sate w t hout
areservation of mnerals tothe Lhited Sates. David A Smth, 128 IBLA
249, 250 (1994). Nazelrod, however, naintains that the Apache Ganyon #1
clamis entirely wthinsec. 31, T. 6 N, R 9E, SBM and that the Sn
SEmlla#l clamis at least partially wthin that section.

The Federal Land Policy and Mainagenent Act of 1976, 43 USC 8§
1744(b) (1994), requires a claimowner to file wth BLMa copy of his notice
or certificate of location "including a description of the | ocation of the
mning claim* * * sufficient tolocate the clained | ands on the ground.”
Regul ations inpl enenting that provision have always required the filing of a
nap and/or a narrative or sketch sufficient toidentify the clam 43
CER 8§83833.1-2(c)(6) (1979) (for clains located prior to Gt. 21, 1976);
see 3 CF R 8§ 3833.1-2(b)(5)(ii); The Garrow @., 115 IBA 102, 103
(1990); Arley Taylor, 90 IBLA 313, 316 n.1 (1986).

Location notices are required to provide "a description of the claim
or clains |ocated by reference to sone natural object or pernanent nonunent
as Wil identify theclam” 30 USC § 28 (1994); see generally \Vedin v.
MGnnel |, 22 F.2d 753, 756-57 (S9th Qr. 1927). |If alocation notice
descriptionis inaccurate, the situs of the claimon the ground as di scl osed
by its nonunents control s over any conflicting descriptions or naps. See
Lhited Sates v. Kincanon, 13 IBLA 165, 168 (1973).

Nazel rod' s anended notices of |ocation appear to neet these
requirenents. Inasnuch as they refer to USL M No. 84 they appear to
refer to a pernanent nonunent as required by 30 USC 8§ 28 (1994). See
Vevel stad v. Hynn, 230 F.2d 695, 701 (S9th Gr.), cert. denied, 352 US 827
(1956). In Aley Taylor, supra at 317, we stated: "the test established by
statute for the sufficiency of a recorded description is wether the claim
nay in fact be found and identified by foll owng the recorded description.

2 Aerican Llawof Mning, 8 33.09[3] (2d ed. 1984)."

In certain cases where nothing in the record was sufficiently precise
to determne whether a cla mwas situated on ground not open to | ocation,
the Board has required BBMto determine the situs of the claimon the
ground. EqQ., Leslie Grriea, 93 IBLA 346 (1986). This is such a
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case. |If B Mdetermnes that Nazelrod' s clains are whol |y wthin the school
grant lands of sec. 36, . 16 N, R 9 E, SBM it could properly declare
the claing null and void ab initio. See Lhited Sates v. Woning, 331 US
440, 443 (1947); David A Sth, supra

However, BLMnay not declare a | ode mining claimnull and void ab
initionerely because it is located partially on | and unavail abl e for
mneral location. If Nazelrod' s claing only partially include land whichis
closed to mneral entry their validity woul d depend on whether they are
supported by a discovery on | and which is open to mneral entry. A locator
whose di scovery is on lands open to | ocation nay extend the end |ines and
side lines of his claimacross patented or wthdrawn [ and to define the
extralateral rights to lodes or veins which apex wthin the claim although
he wll not have any rights to the surface of these | ands, and, dependi ng on
the circunstances, nay or nay not have any mneral rights in the subsurface
of such land. Butte Lode Mning @., 131 IBLA 284, 289 (1994); 3/ Amlia
Mrglin Witson, 101 IBLA 1, 4 (1988); Leslie Gxriea, supra at 350.

Uhtil the exact location of Nazelrod' s clains on the ground i s
determined it is inpossible to state whether the clains are null and void ab
initiointheir entirety or whether they are partially | ocated on | and open
tomneral entry wth the potential for attendant rights. Accordingly, we
nust set aside the decision and renand the case to BLMto determine the
location of Nazelrod s clains on the ground and to readj udi cat e them
Nazelrod will have the right to appeal fromany adverse BLMdeci sion but he
w !l have the burden of establishing the |ocation of his mining clains.
Leslie Qrreia, supra at 349-50.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis set aside and the case is renanded for further action
consistent wth this decision.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes L. Byrnes
Chi ef Admini strative Judge

3/ Vacated in part, on other grounds, 131 | BLA 292A (1995).
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